
WHAT’S LAW GOT TO DO WITH IT? 
THE IMPORTANCE OF THE LEGAL FRAMEWORKS FOR 

NATURAL RESOURCES EXTRACTION

Opening of the Research Centre for Arctic Oil and Gas
University of Greenland, March 2016

Rachael Lorna Johnstone 
Professor, University of Greenland & 

University of Akureyri, Iceland. rlj@unak.is



Rachael Lorna Johnstone

2

Born 1977, Glasgow, Scotland

Parents: Ronnie & Freda Johnstone

Older Sister: Pauline Johnstone



1984: Moved to Thurso

3



4

University of Glasgow 
LL.B.(Hons) 1999

European Academy of 
Legal Theory, Brussels 

LL.M.(Magna) 2000

University of Toronto 
S.J.D. 2004



Giorgio Baruchello, Professor of Philosophy

5



Lorenzo Kiljan & Kieran Logi

6



University of Akureyri, 2003 – present
M.A. Polar Law 2014

7



If we drill for oil and gas in the 
marine Arctic, what are the 
requirements to do so in 
accordance with international law?

If those requirements are not met 
and/or if there is damage from 
hydrocarbon activities, what are the 
consequences?
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The Arctic Resource Frontier
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Arctic Law

USA (State of Alaska)

Canada (3 territories)

Denmark, Greenland & 
Faroe Islands)

Iceland

Norway 

Sweden

Finland

Russia 

Public International Law
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Map © 
http://geology.com/world/arctic-
ocean-map.shtml



Sites of greatest  
interest & potential 

resources
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Arctic Oil and Gas



International Law: 
Self-determination of Peoples

1. All peoples have the right of self-determination. By virtue of that right they freely 

determine their political status and freely pursue their economic, social and cultural 
development. 
2. All peoples may, for their own ends, freely dispose of their natural wealth 

and resources without prejudice to any obligations arising out of international 
economic co-operation, based upon the principle of mutual benefit, and 
international law. In no case may a people be deprived of its own means of 
subsistence. (International Covenant on Civil & Political Rights 1966; International 
Covenant on Economic, Social and Cultural Rights 1966, Article 1) 

It is for the people to determine the destiny of the territory and not the territory the 
destiny of the people. (Western Sahara (advisory opinion) 1975, International 
Court of Justice, Dillard, concurring opinion, p. 122)

21



International Law: 
No Harm Principle

States have, in accordance with the Charter of the 
United Nations and the principles of international law, 
the sovereign right to exploit their own resources 
pursuant to their own environmental policies, and the 
responsibility to ensure that activities within their 
jurisdiction or control do not cause damage to the 
environment of other States or of areas beyond the 
limits of national jurisdiction. 

(Stockholm Declaration on the Human Environment 
(1972) 11 ILM 1416, Principle 21)



Maritime Zones 
(National Geographic)
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Sovereign Rights not Sovereignty 

States have the sovereign right to exploit their natural 
resources pursuant to their environmental policies and in 
accordance with their duty to protect and preserve the 
marine environment. (UNCLOS, art 193)

Coastal States shall adopt laws and regulations to 
prevent, reduce and control pollution of the marine 
environment arising from or in connection with seabed 
activities subject to their jurisdiction and from artificial 
islands, installations and structures under their 
jurisdiction. (UNCLOS art 208(1)). 
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Human Rights & 
Rights of Indigenous Peoples

∗ Universal Declaration of Human Rights 
1948

∗ International Covenant on Economic, 
Social and Cultural Rights 1966

∗ International Covenant on Civil and 
Political Rights 1966

∗ European Convention on Human 
Rights 1950

∗ American Convention on Human 
Rights 1969

∗ American Declaration on the Rights 
and Duties of Man 1948

∗ Convention on the Elimination of 
Racial Discrimination 1965

∗ Indigenous and Tribal Peoples 
Convention 1989 (ILO C169)

∗ United Nations Declaration on the 
Rights of Indigenous Peoples 2007
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“Due diligence” & 
international environmental law

∗ Precautionary Approach

∗ Environmental Impact Assessment

∗ Monitoring
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Precautionary Approach

In order to protect the environment, the 
precautionary approach shall be widely applied by 
States according to their capabilities. Where there 
are threats of serious or irreversible damage, lack 
of full scientific certainty shall not be used as a 
reason for postponing cost-effective measures to 
prevent environmental degradation

(Rio Declaration on the Environment and 
Development 1992, Principle 15)
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Environmental Impact Assessment

Pulp Mills (International Court of Justice 2010)

Border Area/ Road along San Juan River 

(International Court of Justice 2015)

Convention on Environmental Impact Assessment in 
a Transboundary Context (Espoo, 1991)

Emphasis on inter-State consultation; treaty regimes 
and guidelines do not extend BNJ (except UNCLOS) 
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Environmental Impact Assessment

Process

∗ Good Faith

∗ Conducted  when possibility of 

significant harm

∗ Conducted early, but kept up to date

∗ State duty

∗ Based on Science

∗ Wide consultation

∗ Non-discriminatory 

∗ Cover all impacts, irrespective of 

location (including BNJ)

Contents

∗ Baseline data

∗ Non-technical summary

∗ Consideration of alternatives

∗ Cumulative impacts and SEAs

∗ Human rights impacts
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Monitoring

The continuous EIA:
Gabčíkovo-Nagymaros Project (Hungary/Slovakia) 

(Weeramantry Sep Op) 1997
Construction of a Road in Costa Rica along the San 

Juan River (Nicaragua v. Costa Rica) 2015

Human rights monitoring (United Nations Human 
Rights Treaty Committees)

30



Responsibility and Liability 

Responsibility

Of State 

For wrongful conduct

Liability

For Harm

(usually) irrespective of 
fault
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“Risk” of International Claim 

∗ Violation of human rights or rights of indigenous peoples 
(procedural and substantive)

∗ “Uncertain” risks not considered (precautionary approach)

∗ Inadequate EIA; or EIA not taken adequately into account in 
decision-making process

∗ Inadequate monitoring by State organs

∗ Inadequate liability regime in place

RESPONSIBILITY DOES NOT PIVOT ON MEASURABLE 
DAMAGE
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Law as a Political Choice

∗ Who makes the decision?

∗ What considerations can the decision-maker take into 
account?

∗ What conditions do operators have to meet?

∗ How are negative impacts compensated, if at all?

∗ How are proceeds shared? 

∗ How can a finite resource be exploited ‘sustainably’ taking 
into account the needs of future generations?

∗ What happens if a project fails?

∗ What happens if a major incident occurs?
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